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commit!/3 — reported  favorably  from  said  committee  and  committed  to 
the  committee  of  the  whole. 


AN  ACT 

In  relation  to  conveyances  and  devises  of  personal 
and  real  estate  for  religious  purposes. 


The  People  of  the  State  of  New-York,  represented  in  Senate  and  Assembly , do 
enact  as  follows : 

1 Section  1.  No  grant,  conveyance,  devise  or  lease  of  personal  or  real 

2 estate  to,  nor  any  trust  of  such  personal  or  real  estate  for  the  benefit  of, 

3 any  person  and  his  successor  or  successors  in  any  ecclesiastical  office, 

4 shall  vest  any  estate  or  interest  in  such  person  or  bji  his  successor,  and 

5 no  such  grant,  conveyance,  devise  or  lease  to,  or  fot  any  such  person  by 

6 the  designation  of  any  such  office,  shall  vest  any  estate  or  interest  in 

7 any  successor  of  such  person.  But  this  section  shall  not  be  deemed  to 

' I 

8 admit  the  validity  of  any  such  grant,  conveyance,  devise  or  lease,  here- 

9 tofore  made. 

v. 
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1 § 2.  No  graut,  conveyance,  devise, or\se  of  any  real  estate  conse- 

2 crated,  dedicated  or  appropriated,  or  intmch  to  consecrated,  dedi- 

3 cated  or  appropriated,  to  the  purposes  of  ffiig,us  worship,  for  the  use 

4 of  any  congregation  or  society,  shall  vest  a>y  or  interest  in 

5 any  person  or  persons  to  whom  such  grant,  cojyeance  devise  or  lease 

6 may  be  made,  unless  the  same  shall  be  made  to  * coloration  organized 

7 according  to  the  provisions  of  the  laws  of  this  statv  Uyder  the  act  en- 

8 titled  “An  act  to  provide  for  the  incorporation  of  igkus  societies,” 

\ 

9 and  the  acts  amendatory  thereof,  or  under  the  act  entiled  “An  act  tor 

10  the  incorporation  of  societies  to  establish  free  churches,'  p*ssed  April 

11  13,  1854.  But  nothing  herein  contained,  shall  prevent  aiy  such  COr- 

12  poration  from  conveying  such  property  on  a bona  fide  sab  thereof, 

13  under  the  direction  of  a court  of  competent  jurisdiction  to  comr  such 

14  authority,  according  to  the  laws  of  this  state. 

1 § 3.  Any  realj  estate  of  the  description  named  in  section  second  >f 

2 this  act,  and  which  has  been  heretofore  granted,  devised  or  demised,  tQ 

3 any  person  or  persons  in  any  ecclesiastical  office,  or  orders,  by  the  desig- 

* j 

4 nation  of  such  office  or  orders,  or  otherwise,  shall  be  deemed  to  be  held 

i 

5 in  trust  for  the  benefit  of  the  congregation  or  society  using  the  same, 

I 

6 and  shall,  unless^ previously  conveyed  to  a corporation,  as  provided  in 

7 the  last  preceding  section,  upon  the  death  of  the  person  or  persons  in 

8 whom  the  legal  title  shall  be  vested  at  the  time  of  the  passage  of  this 


9 act,  vest  in  the  n 


ligious  corporation  formed  by  the  congregation  or  re- 


10  ligious  society  oc  mpying  and  enjoying  such  real  estate  as  aforesaid, 


11  provided  such  a 


corporation,  organized  according  to  the  laws  of  this 


12  state,  shall  be  in  i existence  at  the  time  of  the  decease  of  the  person  or 


13  persons  holding  tl 


e title  thereto. 


1 § 4.  In  the  event  such  congregation  cr  society  ,'sff 

2 rated  as  aforesaid,  then,  and  in  that -ease,  the  title  .qjf.si 
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all  not  be  mcorpo- 

3 

such  real  estate 


;-r 

3 shall  vest  in  the  people  of  the  state  of  New-York,  inf  the  same  manner 

4 and  with  the  same  effect  as  if  the  person  holding  the  legal  title  thereto 

5 had  died  intestate  and  without  heirs  capable  of  inheriting  such  real 

6 estate. 

1 $5.  Whenever  title  to  any  real  estate  shall  vest  in  the  people  of  the 

2 state  of  New-York,  under  and  by  virtue  of  the  last  preceding  section,  it 

3 shall  be  the  duty  of  the  attorney  general  of  the  state  of  New-York,  and 

4 he  is  hereby  authorised,  upon  his  being  satisfied  that  the  congregation 

5 or  society  which  had  used,  occupied  or  enjoyed  such  real  estate  for 

6 purposes  of  religious  worship,  prior  to  the  death  of  the  person  or  persons 

7 on  whose  decease  the  title  thereto  vested  in  this  state,  has  been  duly 

8 incorporated,  under  and  according  to  the  provisions  of  the  act  first 

9 named  in  the  second  section  of  this  act,  and  upon  the  production  to 

* 

10  him  of  a certified  copy  of  the  recorded  certificate  of  incorporation, 

11  under  the  hand  and  official  seal  of  the  clerk  of  the  county  in  whose 

12  office  the  same  is  recorded,  to  grant  and  convey  such  real  estate,  and 

ii 

13  all  the  right,  title  and  interest  of  the  people  of  the  state  of  New-York, 

14  therein  and  thereto,  to  said  corporation,  which  snail  thereupon  be 

15  vested  with  all  the  right,  title  and  interest,  which  be 

16  state  by  virtue  of  the  provisions  of  this  act. 

1 § 6.  This  act  shall  take  effect  immediately 


came  vested  in  the 
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CHURCH  TENURES. 


Mr.  Chairman  : 

This  bill  having  been  made  a special  order  for 
this  hour,  has  interrupted  the  most  animated  and 
exciting  political  debates  of  the  season;  and  I fear 
that  the  transition  from  the  exciting  theme  of  po- 
litics to  an  argument  on  the  question  of  Church 
Tenures,  'will  be  so  sudden  that  I shall  fail  in 
commanding  the  attention  of  Senators.  Having 
been  one  of  the  special  committee  to  whom  this 
bill  was  referred,  and  not  joining  in  the  majori- 
ty report,  it  will  probably  be  expected  that  I 
should  give  some  explanation  of  my  views  on 
the  subject;  and  I have  been,  indeed,  encouraged 
to  do  so  by  the  kind  invitation  of  several  Sena- 
tors, who  said  that  they  should  be  pleased  to 
hear  me  on  this  interesting  topic. 

The  Senator  from  the  31st,  (Mr.  Putnam,)  has 
reaped  a rich  harvest  of  fame  from  this  field  of 
enquiry;  and  I tender  him  my  congratulations 
on  his  rising  reputation  and  brilliant  prospects 
for  the  future. 

This  matter  under  discussion  is  of  great  mo- 
ment, in  view  of  the  aggregate  amount  of  pro- 
perty in  this  country  already  devoted  to  eccle- 
siastical purposes.  The  census  of  1850  put 
down,  and  at  a low  estimate,  the  value  of  the 
real  estate  used  for  church  edifices,  at  $21,000,- 
000.  If  we,  however,  add  to  this  estimate  other 
property  held  by  church  incorporations,  as 
Trinity  Church,  the  Dutch  Reformed,  not  occu- 
pied by  their  places  of  worship,  but  owned  and 
rented  by  them,  the  cemeteries,  asylums,  and 
other  real  estate  held  by  ecclesiastics;  and  reck- 
on also  the  rise  of  such  property  since  1850, 
the  total  value' of  such  landed  property  will 
not  fall  much  short  of  fifty  millions  of  dollars 
in  the  State  of  New  York.  This  is  not  a small 
sum  when  compared  with  the  whole  real  estate 
of  the  commonwealth,  which  by  the  same  cen- 
sus is  put  down  at  564  millions — probably  very 
much  under  its  true  value. 

When  we  reflect  also  that  that  sum  is  rapidly 
augmenting  by  the  contributions  and  offerings 
that  are  being  made,  if  not  daily  at  least  week- 
ly, we  cannot  doubt  that  such  accumulations 
will  become  immense.  This  wealth  passes  from 
ordinary  business  purposes  into  church  proper- 


I ty,  and  thus  becomes  dead  property,  so  far  as 
I commerce  and  trade  are  concerned,  no  more  to 
j return  to  those  channels  of  business.  Thus  the 
subject  assumes  a magnitude  that  challenges 
! the  most  mature  and  thoughtful  action  of  the 
legislature. 

As  also  citizens  are  divided  into  many  differ- 
ent denominations,  maintaining  separate  organi- 
zations, and  each  vieing  with  the  other  in  a 
laudable  endeavor  to  extend  the  faith  that  each 
holds  dear  and  sacred;  and  when  we  see  on 
every  hand  that  each  denomination  seems  to 
believe  that  their  prosperity  and  success  depends 
very  much  on  the  number  and  magnificence  of 
their  places  of  worship,  we  cannot  doubt  that 
a large  amount  of  pecuniary  means  will  con- 
tinue to  flow  in  that  direction. 

The  religious  public  has  been  very  much 
stimulated  of  late  on  the  subject  of  church  ex- 
tensions, and  their  liberality  greatly  excited, 
and  as  our  citizens  are  rapidly  increasing  in 
wealth,  I believe  that  America  is  to  become  a 
land  of  churches  as  no  other  country  every  has 
been.  The  gorgeous  Cathedrals  of  the  mediae- 
val ages,  those  wonders  of  human  skill,  may 
not  be  equalled;  the  abbeys  and  monasteries  of 
the  feudal  times  will  not  be  revived,  but  we 
shall  excel  all  the  past  in  the  number  and  mag- 
nitude of  our  edifices  devoted  to  divine  service. 

The  churches  of  our  English  ancestors,  when 
fi^t  converted,  were  thatched  with  straw,  and 
Bede  describes  as  a wonder  the  first  that  was 
erected  of  stone,  and  long  celebrated  as  the 
White  Church.  Little  did  the  meek  St.  Cuth- 
bert  dream  that  his  humble  place  of  worship 
would  rise  into  that  transcendant  pile,  the  Ca- 
thedral of  Durham.  So  the  meeting  houses  of 
New  England,  plain  wooden  structures,  with 
their  white  painted  walls  and  plain  panels 
within;  and  the  Dutch  Church,  with  pointed 
roof  and  quaint  steeple,  have  given  way  and 
are  giving  way  to  those  of  granite  and  marble. 
Those  we  now  occupy  will  soon  be  deemed 
quite  unseemly  and  unsuitable,  and  they  in  turn 
will  yield  to  others  more  stately  and  magnifi- 
j cent.  The  era  of  church  building  in  the  United 
i States  has  but  just  commenced, 
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Congregations  are  becoming  admirers  of 
beautiful  structures,  ecclesiological  magazines 
are  published,  and  labored  essays  written  on  the 
style  of  a pulpit,  a communion  table  and  chan- 
cel, and  some  clergymen  have  almost  as  good 
an  eye  for  church  architecture  as  that  famous 
old  Bishop  of  Winchester,  William  of  Wick- 
ham. 

Now,  sir,  don’t  understand  me  for  a moment 
as  finding  fault  with  the  revival  of  public  taste 
in  this  direction.  I am  mentioning  it  as  a fact. 
Sulpitius  Severus,  the  church  historian,  says 
that,  in  the  fourth  century  he  visited  a church, 
so  humble,  only  thatched  with  reeds;  that  with 
feelings  of  sympathy  for  the  venerable  minis- 
ter he  offered  tiim  ten  pieces  of  gold  to  repair 
and  make  more  comfortable  his  house  of  wor- 
ship. The  pious  man  refused  the  offer,  and  re- 
marked, ecclesiam  auro  non  slrui,  sedpolins  distrui. 
(Dial  1.  c.  2.)  The  church  is  not  built  by  gold 
but  rather  unbuilt  by  it.  An  instance  that  per- 
haps will  not  be  repeated  in  our  day  1 

Now,  sir,  in  the  early  foundations  of  those 
institutions  it  is  of  momentous  importance  that 
the  laws  regulating  their  tenure  should  have  a 
thoughtful  and  wise  reference  to  the  future — 
that  fatal  errors  may  not  involve  the  future  in 
evil.  The  evil  to  the  State  does  not  con- 
sist so  much  in  the  withdrawing  of  property 
from  secular  and  ordinary  business  to  religious 
purposes  as  in  the  accumulation  of  such  proper- 
ty in  the  hands  of  a few  persons,  who  may  wield 
it  in  an  improper  manner. 

I would  not  be  understood  as  objecting  to 
property  being  devoted  to  the  service  and  wor- 
ship of  God— far  from  it.  I rejoice  in  the  fact, 
that  the  Christian  public  exhibit  such  liberality 
in  endowing  places  of  worship. 

This  bill  seeks  to  prevent  the  aggregation  of 
wealth  in  the  hands  of  single  individuals,  with 
the  right  of  succession,  which  in  law  are  termed 
corporations  sole.  Individual  men  die,  but  cor- 
porations live  in  perpetuity  ; and  as  they  are 
constantly  receiving,  and  seldom  or  never  dis- 
burse, and  as  the  flow  in  that  direction  knows 
no  retiring  ebb,  time  alone  will  absorb  the  na- 
tion’s wealth.  This  has  been  found  true  in  the 
history  of  England  and  all  Christian  nations, 
which  it  is  unnecessary  now  to  cite. 

Our  laws  in  relation  to  churches  and  ecclesi- 
astical property  are  exceedingly  imperfect,  and 
require  a thorough  revision--and  that  man  or 
legislature  who  will  produce  a code  on  the  sub- 
ject adapted  to  our  wants  will  do  the  State  a 
most  substantial  service. 

The  law  proposed  is  a very  imperfect  at- 
tempt to  cure  a defective  system  of  legis- 
lation, or  I might  rather  say,  that  we  have 
no  well-defined  system  of  laws,  regulating  re- 
ligious incorporations,  and  church  property. 

It  may  be  asked  by  some  persons,  who  have 
not  maturely  thought  on  the  subject,  why  not 
let  every  denomination  form  their  own  rules, 
and  why  seek  to  limit  them  in  the  use  of  pro- 
perty appropriated  to  such  useful  and  pious 
obji  cts  ? 

t'he  reply  is  very  plain.  It  is  the  duty  of 
lawmakers  and  government  to  regulate  the  ac- 


cumulation, transfer  and  disposition  of  property 
in  such  manner,  that  the  Bepublic  receive  no 
detriment.  All  well  regulated  governments 
have  found  it  necessarv  to  frame  such  laws. 

Soon  after  Constantine’s  time,  in  the  reign  of 
Valentinian,  in  the  year  370,  the  impositions  of 
the  clergy  had-becomeso  great,  that  that  Chris- 
tian Emperor  found  it  necessary  to  enact  a law 
“ forbidding  the  clergy  to  visit  the  houses  of 
widows  and  orphans  to  solicit  donations.”— 
(Leg.  20,  cod.  Theod.)  And  in  the  year  390 
the  laws  were  made  stringent,  forbidding  gifts 
to  churches  and  churchmen. 

The  most  pious  among  the  fathers  raised  their 
voices  against  the  practice  of  making  ovpr  fixed 
property  to  churches.  St.  John  Chrysostom  at- 
tributed the  corruption  of  the  clergy  (400)  to 
the  possession  of  lands  and  fixed  revenues. — 
(Homil.  86,  on  Math.)  Without  making  fur- 
ther references  to  history,  suffice  it  to  say,  that 
such  laws  have  ever  been  considered  necessary 
and  wise ; and  almost  all  governments  since 
th^t  time  have  adopted  similar  regulations. 

If  we  are  convinced  that  it  is  a subject  on  which 
we  should  act,  that  the  public  interest  requires 
the  passage  of  laws  more  fully  guarding  and 
restricting  the  tenures  by  which  religious  edi- 
fices are  now  held  : the  question  arises — how 
shall  we  act,  and  what  principles  are  to  govern 
our  action  ? Our  oath  to  support  the  Constitu- 
tion of  this  State  binds  us  to  a rule  of  action, 
which  we  shall  do  well  to  observe.  That  con- 
stitution provides  that  “the  free  exercise  and 
enjoyment  of  religious  profession  and  worship, 
without  discrimination  or  preferences,  shall 
forever  be  allowed  in  this  State  to  all  mankind.” 
Our  legislation  must  be  impartial  between  all 
men  and  all  classes  aDd  societies  of  men.  We 
must  not  enact  laws  that  may  impede  or  hinder, 
or  in  the  least  obstruct  one  class  or  denomina- 
tion in  the  free  enjoyment  of  their  religious 
freedom,  nor  with  partiality  give  one  greater 
facilities  than  the  other.  Nor  can  we  neglect 
to  pass  such  wholesome  and  necessary  laws, 
that  any  such  religious  society  or  class  of  men 
may  suffer  in  the  use  of  the  property  or  free- 
dom for  the  want  of  such  appropriate  regula- 
tions, so  that  one  denomination  may  have  any 
superior  facility  or  advantage  over  another. 

This  is  our  duty  and  our  oath.  We  have 
heard  a mighty  clamor  in  this  Capitol  in  the 
last  few  days  against  perjury,  oaths  and  oath- 
breakers.  That  legislators  are  perjured.  What 
have  they  been  guilty  of  ? Have  they  violated 
their  oath  to  the  constitution  ? Oh  no.  Not 
the  oath  to  the  constitution  of  the  State  of  New 
York?  No.  Constitution  of  the  United  States  ? 
Oh  no.  When  the  Senator  from  the  4th,  (Mr. 
Whitney,)  addressed  the  committee  (he  other 
day  on  this  bill,  and  denounced  one  denomina- 
tion of  Christians,  I felt  a little  suspicious 
that  another  oath  was  weighing  on  his  con- 
science. 

We  have  boasted,  and  not  in  vain,  that  we 
have  established  religious  liberty,  vindicated  its 
principles,  and  enjoyed  its  blessings.  For  near- 
ly a century,  under  the  benign  influence  of  free 
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toleration,  education,  morals  and  religion  have 
flourished  beyond  all  parallel  in  history. 

The  world  have  ever  been  bound  down  by 
bigoted  and  cruel  laws,  dictating  religious  be- 
lief to  the  conscience  of  the  subject.  We 
founded  our  institutions  on  the  principles  of 
universal  toleration.  Man  is  accountable  to  no 
one  but  to  his  God  for  his  religious  belief,  pro- 
vided he  does  no  injury  to  the  public  morals, 
nor  infringes  on  his  neighbor’s  rights  and  hap- 
piness, and  does  no  acts  inconsistent  with  the 
peace  and  safety  of  the  State. 

Jefferson  made  a rough,  if  not  a profane  de- 
claration, when  he  said,  no  matter  whether  a 
man  worship  one  God  or  twenty,  it  does  not 
pick  my  pocket  or  break  my  bones. 

This  is  a rough  outline  of  the  true  doctrine. 
In  proportion,  as  we  have  enjoyed  and  practis- 
ed on  these  great  principles,  we  have  grown  and 
flourished  in  material  wealth,  moral  culture,  and 
high  spiritual  attainments.  Our  duty  is  plain. 
We  are  to  make  equal  and  impartial  laws  for  all 
sects  of  religion.  Put  all  denominations  and 
churches  on  equal  footing,  and  those  who  have 
truth  and  righteousness  on  their  side  will  in  the 
end  be  successful. 

I do  not  and  will  not  put  my  vote  on  the 
ground  of  alarm  at  the  increase  of  the  Catholic 
denomination,  or  fear  at  their  future  triumph 
in  this  country.  If  they  are  more  vigilant,  and 
have  greater  power  of  persuasion,  and  can  make 
more  converts  than  others,  we,  as  legislators, 
have  nothing  to  do  with  that.  If  we  wish  to 
meet  them  in  that  struggle,  we  must  drop  our 
character  and  situation  as  Senators  and  become 
preachers  or  colporteurs,  or  lay  laborers  in  that 
Held  of  Christian  activity. 

I contend  that  the  Senator  from  the  4th  had 
no  right  in  his  place  to  arraign  the  Papal  church 
as  a denomination.  If  we  pass  this  law  we  can 
do  it  without  accusing  any  class  of  Christians, 
or  attacking  their  belief.  Why  call  that  church 
“a  politico-religious  organization?”  or  without 
abusing  them  for  calling  the  dioceses  “pro- 
vinces,” and  without  accusing  them  of  deep  and 
dark  designs  in  changing  the  constitution  of 
1846,  by  which  clergymen  were  allowed  to  hold 
office,  so  that  the  Catholic  priests  could  over- 
throw our  government  ? What  a vagary  1 — 
What  a ridiculous  idea ! Had  the  Senator 
looked  at  the  reasons  given  for  that  change,  or 
known  the  history  in  reference  to  it,  he  would 
have  seen  that  the  Roman  Catholics  had  just  as 
much  to  do  with  that  change  as  the  Grand 
Lama. 

If  gentlemen  wish  to  combat  the  practice  or 
dogma  of  that  church,  or  expose  any  of  its  er- 
rors or  absurdities,  let  them  go  to  their  own 
churches,  or  to  the  balls  of  debate.  This  hall 
is  the  common  property  of  all. 

Pass  equal  laws,  and  give  all  an  open  field, 
without  embarrassment,  and  truth  willconquor. 

The  census  of  1850  shows  over  26,060  clergy- 
men in  the  United  States,  of  which  1,227  were 
Catholics.  The  Protestants  are  generally  edu- 
cated men,  and  all  public  speakers,  and  gener- 
ally have  gifts  in  that  direction.  If  they  can- 
not meet  in  an  open  field  and  make  successful 


head  against  the  Catholics,  I do  not  know  what 
we,  as  Senators,  can  do.  If  poor  human  nature 
will  embrace  error,  no  laws  that  we  can  make 
can  save  them  from  their  delusion  and  infatu- 
ation. 

I think  also  that  when  the  Senator  fi  om  the 
3lst  is  a few  years  older,  and  his  speech  is  a lit- 
tle cooled  by  age,  he  will  feel  that  many  of  his 
remarks  were  unnecessary  in  passing  this  law — 
rather  more  polemic  than  legislative — more  ap- 
propriate to  the  platform  of  an  anniversary  than 
the  floor  of  the  Senate. 

When  this  State  was  under  the  rule  of  their 
high  mightinesses,  the  States  General, there  were 
several  Dutch  churches  in  the  colony,  but  in 
what  manner  they  were  incorporated  my  re- 
searches can  furnish  no  light.  After  we  passed 
from  the  Dutch  to  the  English  government,  sev- 
eral churches  received  special  charters.  In 
1696,  King  William  granted  a charter  to  the 
Reformed  Dutch  church  in  the  city  of  New 
York.  Trinity  church  was  also  incorporated  in 
May,  1697 ; and  St.  Peters  in  Albany  in  1769. 
Prior  to  the  revolution  many  churches  received 
charts  from  the  colonial  government.  In  1693, 
a law  was  passed  compelling  all  persons  in  the 
city  of  New  York  and  counties  of  Richmond, 
Westchester  and  Queens  to  pay  taxes  to  sup- 
port the  Episcopal  churches ; and  several 
churches  had  special  powers  given  to  them  to 
tax  the  inhabitants  and  issue  warrants  to  col- 
lect assessments  for  the  support  of  their  church- 
es. All  these  laws  were  repealed  in  1784,  and 
the  support  of  religion  put  exclusively  on  the 
voluntary  principle.  In  1783  the  legislature 
incorporated  the  Dutch  church  in  the  town  of 
Orange,  on  the  plan  of  the  first  section  of  our 
present  law.  In  April,  1784,  the  legislature 
passed  the  general  law  in  relation  to  church  in- 
corporations, of  which  our  law  of  1813,  is  near- 
ly a copy. 

The  preamble  of  that  act  is  so  remarkable, 
that  I wish  to  refer  to  it.  It  recites  : “ W he;  eas 
by  the  38th  article  of  the  Constitution  ot  the 
State  of  New  York,  it  is  ordained,  that  the  free 
exercise  and  enjoyment  of  religious  profession 
and  worship,  without  discrimination  or  prefer- 
ence, shall  forever  be  allowed  in  thisState  to  all 
mankind.  And  whereas  many  of  the  churches, 
congregations  and  religious  societies  in  this 
State,  (while  a colony)  have  been  put  (o  great 
difficulties  to  support  the  public  worship  of 
God,  by  reason  of  the  partial  and  illiberal  dis- 
tribution of  charters  of  incorporations  to  relig- 
ious societies,  whereby  many  charitable  and 
well  disposed  persons  have  been  prevented 
from  contributing  to  the  support  of  religion,  dec. 
And  whereas  it  is  the  duty  of  all  wise,  free 
and  virtuous  governments  to  countenance  and 
encourage  virtue  and  religion,  and  remove  every 
let  or  impediment  to  the  growth  and  prosperi- 
ty of  the  people,  and  to  enable  every  religious 
denomination  to  provide  for  the  decent  and 
honorable  support  of  divine  worship,  agreeably 
to  the  dictates  of  conscience  and  judgment.” 

The  convention  of  the  Episcopal  church  in 
1795  petitioned  the  legislature,  setting  forth 
that  the  general  law  of  1784  “ directing  a mode 
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of  incorporation  -which  exposed  their  church  to 
a variety  of  difficulties,  leaving  those  churches 
not  incorporated  by  special  charter  to  the  al- 
ternative of  foregoing  the  benefits  of  incorpora- 
tions, or  submitting  to  an  entire  alteration  and 
subversion  of  the  usual  and  peculiar  govern- 
ment of  the  respective  congregations  of  that 
church,”  and  on  their  application  a law  was 
passed  in  relation  to  the  incorporation  of  Epis- 
copal churches,  like  the  second  section  of  our 
law  now  in  force. 

When  the  law  of  1784  was  passed  there  was 
no  Roman  Catholic  church  in  the  State,  nor 
Methodist,  nor  Universalist,  nor  Unitarian,  and 
I -do  not  know  as  any  Congregationalist  or 
Baptist.  The  principal  denominations  were  the 
Dutch  Reformed,  Episcopal  and  Presbyterian. 

I have  said  that  our  present  laws  in  relation 
to  church  tenures  are  very  defective,  and  many 
churches  if  they  kuew  or  understood  their  true 
situation  would  urge  us  for  a speedy  amend- 
ment of  the  law. 

The  male  members -of  any  religious  society 
may  now  meet  and  incorporate  themselves,  and 
elect  trustees,  and  every  succeeding  year  those 
who  are  stated  worshippers  and  have  contribu- 
ted to  the  support  of  the  society,  are  qualified 
to  vote.  Our  Court  of  Appeals  have  indicated 
the  consequences. 

The  very  able  opinion  of  Judge  Selden,  de- 
livered last  year  in  the  case  of  Robertson  vs. 
Bullions,  (1  Kirnan’s  Rep.,  243,)  decides  that 
trustees  elected  under  that  law  are  trustees 
only  in  the  same  sense  in  which  the  directors 
of  civil  incorporations  are  trustees — that  the 
corporations  consists,  not  of  the  trustees  only, 
but  of  the  members  of  the  society — and  he 
says  : 

“ Suppose  a majority  in  a particular  congre- 
gation choose  to  change  entirely  their  form  of 
worship;  how  are  they  to  be  controlled?  Should 
the  Court  assume,  in  the  exercise  of  its  juris- 
diction over  trusts,  to  direct  the  trustees  to  em- 
ploy a minister  of  a particular  faith,  the  whole 
object  of  the  direction  might  be  defeated  by 
the  employment  of  a minister  wholly  unac- 
ceptable to  those  who  procured  the  influence  of 
the  Court;  and  even  if  the  Court  went  so  far  as 
to  direct  whom  they  should  employ,  still  the 
majority  would  have  the  right  to  fix  the  salary, 
and  the  Court  would  clearly  have  no  power  to 
control  such  majority  in  the  exercise  of  this 
discretion,  which  the  statute  confides  wholly  to 
them.  The  act  has  accomplished  what  the 
public  sentiment  in  this  country  would  seem  to 
demand;  that  is,  the  entire  separation  of  the 
functions  of  the  ecclesiastical  and  temporal 
jurisdictions,  and  has  limited  Ihe  former  to  the 
proper  sphere  of  control  over  the  spiritual  con- 
cerns of  the  people.  If  the  statute  is  properly 
construed  we  shall  have  fewer  examples  of 
temporal  courts  engaged  in  the  inappropriate 
duty  of  deciding  upon  confessions  of  faith,  and 
shades  of  religious  belief  and  points  of  doctrine 
too  subtle  for  any  but  ecclesiastical  comprehen- 
sion.” 

“ The  Courts  have  not  hitherto  fully  consid- 
ered the  broad  distinction  that  exists,  between 


a voluntary  association  which  may  adopt  such 
rules  and  regulations  and  such  mutual  obliga- 
tions, not  inconsistent  with  law,  as  it  may  see 
fit,  and  a corporation  whose  powers  and  duties 
are  prescribed  by  statute.  If  a society  wishes 
to  devote  its  property  to  an  unchangeable  form 
of  worship,  and  to  tie  down  its  members  to 
a Procrustean  bed  of  creeds  and  confessions  of 
faith,  it  must  remain  a voluntary  association, 
and  not  commit  the  management  of  its  affairs  to 
a corporation.  I by  no  means  deny  that  a 
grantor  of  property  to  the  trustees  of  a religious 
corporation  may  annex  conditions  to  the  grant; 
and  that  the  trustees  will  take,  subject  to  the 
conditions.  For  instance,  property  may  be  con- 
veyed to  them  to  hold,  so  long  as  the  society 
continues  in  a certain  ecclesiastical  connection; 
or,  so  long  as  it  supports  a minister  of  a certain 
faith;  and  this  condition,  if  explicit  and  clear, 
and  free  from  all  doubt  and  obscurity,  would 
be  good.” 

I think  that  it  is  clear,  from  that  decision  and 
the  case  of  Miller  vs.  Gable,  (2  Deuio,  492,) 
that  a trust  in  favor  of  any  particular  doctrine 
cannot  be  inferred  from  the  religious  faith  of 
the  donors,  nor  even  the  practice  of  those  who 
created  the  fund  or  erected  the  house  of  wor- 
ship. 

Let  a person  attend  church  a few  Sabbaths  in 
a year,  contribute  no  matter  how  small  a sum, 
and  he  is  a voter  in  a Christian  Church,  wheth- 
er he  be  Jew  or  infidel,  and  a majority  of 
trustees  and  society  can  have  what  doctrine 
they  please — and  have  as  much  influence  by 
his  vote,  m changing  the  fundamental  faith  of 
the  society,  as  a founder  of  the  church  or  pew- 
holder. 

Do  not  the  donors,  by  whose  funds  the 
church  was  erected,  control  its  use? 

Why,  no,  sir. 

Well;  do  not  the  pew-holders  control  the 
use  of  the  building? 

No,  sir;  no  more  than  any  stated  worshipper. 

If  there  is  a change  of  faith,  do  they  take  the 
property  ? 

Yes,  sir;  unless  it  is  secured  by  deed  or  trust. 

How  many  trust  deeds  would  abide  the  or- 
deal of  a legal  investigation?  Our  courts  have 
not  very  distinctly  decided  as  to  the  effects  of 
the  55th  section  of  the  Statute  of  Tiusts,  in  ref- 
erence to  church  property.  That  section  for- 
bids all  trusts  of  real  estate,  except  those  there- 
in named — and  ecclesiastical  property  is  not 
therein  named. 

We  secured  the  property  of  the  Society  of 
Friends,  by  the  law  of  1839,  and  we  have  un- 
der consideration  the  propriety  of  repealing  the 
act,  and  placing  them  on  the  same  platform  as 
the  Episcopalians  and  Presbyterians.  I think 
that  I offered  good  reasons  the  other  day  why 
that  law  should  not  be  repealed.  If  necessary, 
however,  for  uniformity,  I will  vote  to  repeal 
that  or  any  other  law  that  makes  a discrimina- 
tion. I understand  that  the  Methodists  have 
made  provisions  in  their  conveyances,  securing 
the  church  to  their  doctrine.  Whether  they 
are  effectual  to  that  purpose,  I cannot  say,  as  I 
have  never  examined  them. 
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This  bill,  under  consideration,  without  dis- 
guise, is  aimed  at  the  Roman  Catholics,  and 
we  are  now  asked  to  pass  it  and  bring  them 
on  to  the  same  platform  with  the  Protestant 
churches. 

Well — why  is  not  that  right,  just  and 
equal  ? 

First — It  is  said,  it  has  heretofore  been  the 
policy  of  the  State  to  make  laws  on  this  sub- 
ject, adapted  and  conformable  to  the  discipline 
and  belief  of  the  several  denominations.  There 
are  two  exceptions — the  Dutch  Reformed  and 
the  Episcopal — (they  are  slight  exceptions  and 
recognize  the  principles  of  this  bill) — and  the 
Shakers:  which  I admit  is  all  wrong;  and  I 
have  brought  in  a bill  for  the  repeal  of  their 
trust,  which  I hope  will  become  a law. 

Second — It  is  claimed,  also,  by  the  Roman 
Catholics,  I understand,  that  we  should  make  a 
discrimination  in  their  favor,  because  of  their 
peculiar  situation.  The  laws  provide  that  eve- 
ry male  person,  whether  citizen  or  not,  may 
vote  at  the  organization  of  a society.  Thus, 
persons  just  from  Spain,  France,  Ireland,  Baden 
and  Bavaria,  or  any  part  of  Germany,  may  all 
— as  they  are  all  members  of  the  Catholic 
Church — participate  in  so  important  a proceed- 
ing. Whereas,  Protestants  are  generally  old 
residents  of  the  country,  similar  in  education, 
and  have  grown  up  aDd  are  assimilated  to  our 
institutions  and  to  each  other.  The  emigrants 
have  nothing  in  common  but  their  religion, 
o i various  tongues  and  nations,  and  unused  to 
the  ballot. 

What  can  the  Senator  from  the  4th  say  to 
that?  He  must  admit  that  there  is  great  force 
in  the  objection,  while  he  contends  that  twen- 
ty-one years  is  a proper  preparation  to  vote  for 
the  lowest  town  officer.  To  avoid  this,  I intro- 
duced the  bill  now  before  the  committee,  requi- 
ring citizenship  as  a qualification  for  suffrage  in 
religious  societies. 

I do  not  know  as  the  Catholic  wishes  it;  but 
I deemed  it  just  to  all,  and  am  uninfluenced  by 
the  existing  excitement  against  our  foreign 
population. 

Third — Again,  the  Catholics  say  that  they 
cannot  avail  themselves  of  this  law,  because  it 
strikes  at  the  fundamental  law  of  their  church; 
that  the  doctrine  and  discipline  of  their  church 
forbid  the  holding  of  ecclesiastical  property  by 
laymen;  that  such  property  is  devoted  to  God, 
and  should  be  held  by  the  clergy  as  lrisstew- 
aids;  that  it  is  the  standing  discipline  of  the 
church,  that  all  places  of  worship  should  be 
held  by  the  Diocese. 

This  bill  is  put,  by  its  projectors,  upon  the 
ground  of  an  urgent  public  necessity,  to  avoid 
the  aggregation  of  property  in  the  hands  of  a 
few  men,  which  would  prove  to  be  a great  pub- 
lic grievance. 

The  bishops  claim  to  hold  the  property  only 
as  trustees,  and  design  faithfully  to  transmit  it 
to  their  successors.  I do  not  dispute  the  sin- 
cerity of  their  intentions.  The  difference  is  this: 
This  bill  seeks  to  put  the  temporalities  of  the 
church  iu  the  hands  of  the  lay  trustees,  form- 
ing a corporation  aggregate.  They  wish  only 


one  trustee,  which  is  a corporation  sole,  as  ter- 
med in  law. 

Suppose  the  Catholic  church  continues  to  in- 
crease, which  it  undoubtedly  will,  the  bishop 
will  be  a trustte  of  a multitude  of  churches. — 
Whereas  this  bill  forms  a board  of  trustees  for 
each  society. 

It  is  contended  that  one  man  should  not  be  a 
trustee  of  hundreds  of  churches,  nor  should 
there  be  united  and  centered  in  one  man  an 
aggregation  of  corporations. 

1.  Because  one  person  cannot  attend  to  such 
a multiplicity  of  business. 

2.  Should  a bishop  prove  unfaithful,  as  no 
security  is  given,  the  persons  for  whom  he 
holds  the  property  are  involved  in  a great  haz- 
ard. 

3.  His  accountability  is  to  his  successor,  and 

that  successor  is  not  appointed  until  the  death 
of  the  incumbent.  . 

4.  The  trustee  is  not  elected  by  the  persons 
who  contributed  to  the  erection  of  the  church, 
or  by  those  interested  in  the  property;  but  he 
is  appointed  by  a foreign  power. 

5.  The  control  of  such  an  accumulated  prop- 
erty is  liable  to  be  abused,  and  to  be  used  to 
improper  purposes,  to  the  public  injury. 

6.  A law  made  in  accordance  with  their  dis- 
cipline would  create  a corporation  sole,  that  is 
an  individual  corporator,  with  perpetual  suc- 
cession; which  is  against  the  policy  of  our  law 
and  practice,  and  also  forms  an  ecclesiastical 
corporation,  which  is  repugnant  to  the  spirit  of 
our  institutions  that  are  founded  on  the  princi- 
ple of  entire  separation  of  church  and  State. 

As  to  the  questions  of  religious  doctrine  and 
discipline,  we  Protestants  cannot  be  supposed 
to  have  a very  perfect  knowledge  on  such  a 
a subject.  We  must  judge  from  those  things 
that  come  to  our  knowledge. 

The  Ordinance  of  Baltimore,  of  1849,  requires 
all  ecclesiastical  and  eleemosynary  property  to 
be  conveyed  to  the  ordinary  of  the  diocese, 
(that  is,  the  bishop,)  and  the  ordinance  of  1852 
makes  it  an  offense  to  act  as  trustee,  under  the 
laws  of  a State.  How  was  the  law  of  the 
church  before  1849?  If  we  look  to  the  church 
for  an  exposition  of,its  rules,  we  should  deem 
this  a new  doctrine.  Bishop  Hughes  recog- 
nized and  sanctioned  incorporations  under  our 
laws,  before  the  passage  of  those  canons.  He 
furnished  a priest  to  the  church  of  St.  Louis  in 
Buffalo,  incorporated  with  lay  trustees;  and  his 
successor,  Bishop  Tirnon,  with  a full  knowledge 
of  the  facts,  also  furnished  them  a priest,  when 
he  first  came  into  office.  If  I am  rightly  in- 
formed, also  Bishop  Hughes  appointed  Rev.  Mr. 
O’Reily,  who  is  now  Bishop  of  Hartford,  as  the 
pastor  of  St.  Patrick’s  church  in  Rochester, 
which  was  then  held  by  trustees.  Also,  St, 
; Joseph’s  or  St.  Mary’s  Church  in  Rochester, 
was  furnished  with  a clergyman  by  Bishop 
j Hughes.  The  two  churches  in  Rochester  have 
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since  been  induced  to  abandon  the  incorpora- 
tions and  surrender  them  to  the  bishop.  If  the 
ordinance  of  Baltimore  was  then  the  rule  of 
faith,  these  bishops  acted  very  uncanonically. — 
The  ordinance  of  1849,  in  the  4th  canon,  com- 
mencing, “Statuunt  Patres,”  <fcc.,  which  I 
translate  thus:  “The  fathers  decree,  that  all 
church  and  other  ecclesiastical  property,  ac- 
quired by  gift  or  through  the  oblations  of  the 
faithful,  designed  to  be  expended  for  charitable 
or  religious  uses,  belong  to  the  ordinary,  (bish- 
op) unless  it  appears  and  is  certified  in  writing, 
that  the  same  was  given  for  the  use  of  some 
religious  order  or  congregation  of  priests.” 

The  16th  canon  of  the  council,  held  in  1852, 
commencing,  “Quoniam  quae  Deo,”  &c.,  may  be 
translated  as  follows: 

“Whereas  the  things  given  to  God  for  the  use 
of  divine  worship  and  works  of  charity,  come 
under  control  of  the  church,  whose  duty  it  is  to 
see  that  the  pious  will  of  the  donors  be  faith- 
fully executed;  and,  whereas  the  sacred  canons 
have  often  defended'them  against  the  usurpa- 
tions of  laymen, — we  strictly  forbid  the  inter- 
ference of  laymen  (laici)  in  the  administration 
of  those  things,  without  the  free  consent  of  the 
bishops,  (episcoporum.)  Hence,  not  called  to 
this  by  the  bishop,  they  usurp  them,  convert 
them  to  their_own  use,  or  in  whatsoever  man- 
ner they  may”be,  frustrate  or -defraud  the  will 
of  the  donors,  or  if  they  try  to  wrestout  of  the 
bishop’s  hands,  the  things  committed  to  his 
trust  and  care,  even  by  means  of  the  laws, 
(legis  passidio,)  we  define  and  declare  that  they 
fall,  ipso  facto,  under  the  punishment  inflicted 
by  the  fathers  in  the  Council  of  Trent,  (Ses- 
sions, 22,  chapt  11,  De  Reformatione,)  on  the 
usurpers  of  ecclesiastical  property.” 

Now,  the  Council  of  Trent  commenced  in 
1645,  and  continued,  I think,  eleven  years, 
made  no  decree  requiring  property  to  beheld 
by  bishops  only.  The  section  referred  to  com- 
mences, “Si  qum  clericorum,”  <fcc.  “If  any 
clergyman  or  laymen,  by  whatsoever  dignity 
pre-eminence,  lie  he  even  emperor  or  king, 
should  be  so  possessed  of  covetousness,  that 
root  of  all  evil,  as  to  presume  to  convert  to  his 
own  use,  by  force  or  fear,  or  even  by  means  of 
any  superstitious  persons,  whether  lay  or  cleri- 
cal, or  by  any  art,  force,  or  under  any  colorable 
pretext  whatever,  the  jurisdiction,  property, 
rents,  rights,  even  those  held  in  free  or  under 
leases,  the  fruits,  emoluments,  or  any  source  of 
revenue  whatsoever,  belonging  to  any  church 
or  benefice,  whether  secular  or  regular,  (monti- 
uin  piet  atis,)  or  to  any  other  pious  places, 
which  ought  to  be  employed  for  the  necessities 
of  the  ministers  (thereof,)  and  of  the  poor,  or 
shall  presume  to  hinder  them  in  any  of  the 
ways  aforesaid,  from  being  received  by  these 
unto  whonl  they  of  right  belong;  he  shall  be 
under  an  anathema,  until  he  shall  have  wholly 
restored  to  the  church  or  to  the  administrator  or 
benefices  thereof,  the  jurisdictions,  property, 
effects,  rights,  fruits  and  revenues  which  he  has 
seized,  or  in  whatever  way  they  have  come 
to  him,  even  by  way  of  gift  of  a superstitious 
person,  and  until  he  shall  have  furthermore  ob- 


tained absolution  from  the  Roman  Pontiff.” — 
(Council  of  Trent,  p.  170.) 

Our  law  was  passed  in  1784.  Now  I am 
sure  that  it  cannot  be  contended  that  the  law 
of  the  State  should  yield  to  an  alteration  of  a 
rule  of  discipline  made  after  the  law.  It  would 
be  exceedingly  unfair,  to  say  or  intimate  that 
the  faith  is  not  older  than  the  council  of  Balti- 
more. But  we  do  not  find  this  doctrine  in  the 
passage  referred  to,  from  the  Council  of  Trent. 
That  provides  plainly,  for  a case  of  usurpation 
by  force  or  fraud — usurpare  is  the  word — and  a 
person  acting  as  a trustee  of  property,  under 
the  laws  of  a State,  cannot  in  any  sense  be 
said  to  be  a usurper,  by  force  or  fraud. 

To  a lawyer,  also,  who  understands  the  laws 
and  history  of  England,  there  would  appear  to 
be  an  absence  of  proof  that  it  is  or  was  a doc- 
trine of  the  church,  that  the  bishopshould  have 
the  title  of  the  church  buildings  or  lands. 

Allow  me  briefly  to  examine  the  history  of 
church  property  in  England.  After  the  suc- 
cessful mission  of  St.  Augustine,  King  Ethel- 
bert,  the  first  Christian  king  of  the  Saxons, 
granted  a charter  to  the  church  in  Canterbury, 
in  the  year  605;  and  immediately  churches  and 
religious  houses  were  founded  in  various  parts 
of  the  country;  and  according  to  John  Selden, 
(de  Decern.  259,)  about  the  year  700,  the  Sax- 
ons in  large  districts  founded  churches  for 
themselves  and  their  tenants,  which  he  says 
was  the  origin  of  parish  churches.  Lords  of 
manors  first  built  churches  on  their  own  do- 
mains and  appropriated  the  tithes  to  the  church. 
(2  Blackstone,  21.)  The  manner  in  which  ru- 
ral or  parish  churches  were  founded  is  briefly 
this:  The  lord  or  proprietor  of  the  land  built  it, 
the  bishop  consecrated  it;  the  lord  appropria- 
ted or  set  apart  the  tithes  in  the  parish  or 
neighborhood,  for  the  support  of  the  gospel, 
and  in  turn  retained  the  right  of  for  ever  nom- 
inating or  presenting  the  parish  priest;  which 
right  descended  to  his  heirs,  or  in  some  cases 
was  assigned  to  another.  This  is  called  an 
advowson.  After  the  priest  was  duly  installed, 
“ the  soil  and  freehold  of  the  church  and  church 
yard  belonged  to  the  incumbent,  for  public 
purposes,  and  he  alone  had  the  right  of  pos- 
session and  the  right  of  bringing  any  action  for 
an  inquiry  in  respect  thereto.”  (Burn’s  Jus- 
tice. Church.) 

In  England  the  Catholic  Bishops  had  con- 
trol, from  605  to  1530,  and  during  that  period 
did  not  own  the  parish  churches;  the  title  was 
not  in  them.  They  had  the  right  of  visitation 
and  government,  of  course.  I say,  then,  we 
may  have  doubts  whether  it  has  been  the  uni- 
versal discipline  and  practice  of  that  church, 
that  the  titles  thereto  be  in  the  bishop.  The 
title  of  the  cathedral  church  was  in  the  bishop. 

Again:  We  look  across  the  channel,  to  France, 
and  we  find  there,  that  the  bishop  has  in  no 
way  any  title  to  the  parish  church.  They  be- 
long to  the  communes,  as  a general  thing.  This 
has  always  been  a Catholic  country.  It  is  true 
that  the  churches  were  all  forfeited  in  the  Rev- 
olution, and  restored  to  their  present  footing  by 
the  concordate  with  Bonaparte,  in  1802.  But, 
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we  ask,  why  not  restored  by  Charles  10th,  or  i 
Louis  18th,  or  Louis  Phillippe,  or  Louis  Napo- 
leon? The  communes  elect  a part  of  the  trus- 
tees or  curators  of  the  church,  and  the  mayor 
of  the  communes  is  one. 

Again  : In  Belgium,  a Catholic  Kingdom, 
the  churches  are  held  as  in  France.  In  Baden, 
Bavaria,  and  in  'the  parts  of  Prussia  which  are 
Catholic,  the  titles  of  the  churches  are  in  the 
government. 

Now  to  us  who  are  merely  observers,  it  must 
appear  a difficult  task  for  the  divines  of  that 
church  to  prove  to  us  that  the  doctrines  of  Bal- 
timore are  and  have  been  the  discipline  and 
practice  of  that  church,  as  to  their  temporali- 
ties. 

But  I should  do  injustice  to  leave  the  argu- 
ment here.  The  evidence  that  I have  adduced 
goes  rather  to  the  practice  than  to  the  doctrines 
of  the  church.  It  is  true  that  Councils,  at  dif- 
ferent times,  and  the  most  eminent  Doctors  of 
Divinity,  have  promulgated  the  doctrine  that 
it  was  sacrilegious  for  laymen  to  hold  church 
property.  But  this  does  not  prove  that  the 
title  to  parish  churches  was  in  the  bishop;  as 
we  see  in  England,  in  many  instances,  it  has 
been  vested  in  the  rector,  or  parish  priest. 

And  some  of  their  own  councils  would  give 
much  countenance  to  that  belief  ; as  Cone  Bra- 
cara,  2,  c.  5;  Chalons,  2,  c.  16;  in  time  of 
Charles  Mag:  “ The  bishop  is  bound  to  conse- 
crate the  church,  when  called  upon  by  the 
founder,  without  requiring  any  reward  for  his 
services.” 

Again:  Ferrandrus  in  Breviat,  canon,  c.  38; 

“ The  bishop  of  the  Metropolitan  church  shall 
not  usurp  anything  that  is  given  to  the  churches 
in  the  diocese.”  (Ex.  Cone.  Hippon.) 

As  to  laymen  never  holding  eleemosynary 
property;  it  appears  here,  in  the  Council  of 
Trent,  which  I hold  in  my  hand,  that  the  clergy 
had  misused  hospitals  for  sick,  strangers  and 
poor,  and  they  confirmed  the  proceedings  of 
the  Council  of  Yienne,  that  prohibited  gifts  to 
secular  priests,  and  allowed  laymen  to  hold 
them.  This  is  slightly  in  conflict  with  Balti- 
more. (Cone.  Trent,  258.) 

I should  also  be  wanting  in  candor,  should  I 
omit  to  say,  that  many  canons  and  decrees  of 
the  churches  require  the  bishop  to  have  the 
control  and  administration  of  the  churches,  and 
in  some  that  he  should  own  the  church.  This 
also  has  been  the  theory  of  the  church  as  ex- 
pressed in  these  writings. 

How  can  you  doubt,  theD,  that  it  is  a funda- 
mental article  of  discipline  with  them  ? My 
answer  is,  true,  it  is  the  theory  of  that  church, 
as  generally  expressed  ; not  invariably  so,  in 
all  their  history  ; and  not  so — with  a vast  many 
exceptions — in  actual  practice. 

Compared  with  the  theologians  and  learned 
men  of  that  church,  my  researches  must  neces- 
sarily be  limited;  I must  form  my  opinions, 
from  the  best  information  that  I can  obtain. 

I cannot  do  justice  to  the  question  and  satisfy 
myself,  without  a brief  historical  investigation 
of  this  subject  of  church  tenures, — and  try  it  a 
little  further  by  antiquity,  which  is  claimed 


l sometimes  as  a test  of  truth.  Senators  who 
have  reflected  on  this  matter,  must  have  been 
astonished  at  the  fact,  that  history  throws  so 
little  light  on  the  subject  of  church  ownership. 
Books  of  history  seldom  make  thei  slightest  al- 
lusion to  it.  It  is  worthy  of  our  consideration. 
If  the  canon  of  Baltimore,  of  1849,  has  been  the 
immemorial  practice  and  discipline  of  that 
church,  and  vitally  necessary  to  its  enjoyment 
of  property,  and  also  that  it  is  in  accordance 
with  the  unanimous  wishes  and  desires  of  that 
denomination,  I should  studiously  seek  to  form 
some  law,  if  possible,  consistent  with  public 
security,  that  should  not  act  opposingly  upon 
them.  This  I should  do,  no  matter  how  much 
I differ  from  them  in  belief,  nor  how  much  I 
dislike  their  faith  and  worship. 

It  has  been  a question,  disputed  with  some 
warmth,  whether  there  were  any  churches  at 
all,  during  the  first  three  hundred  years  of  the 
Christian  era.  That  Christians  worshiped  only 
in  retired  places  or  in  private  dwellings.  Sev- 
eral of  the  fathers,  as  Origen,  Tertulian  and 
Lactantius,  affirm  that  the  Christians  had  no 
temples  nor  altars.  On  examination  of  the 
question,  the  balance  of  testimony  is  clear,  that 
there  were  in  those  centuries  houses  built  ex- 
pressly for  Christian  worship,  probably  few  in 
number  ; as  the  laws  were  against  it,  and  pop- 
ular violence  would  seldom  allow  them  tostand. 
The  very  decree  of  Constantine,  on  his  conver- 
sion, at  Milan,  313,  establishes  that  fact ; as  he 
orders  all  churches  and  places  of  worship  to  be 
restored  to  the  Christians. 

He  commenced  church  building,  on  a splendid 
scale, — St.  Sophia,  at  Constantinople  ; Aureum 
Dommicum,  at  Antioch  ; St.  Sepulchre,  at  Je- 
rusalum,  and  the  famous  church  of  Rome,  ded- 
icated to  St.  John,  built  on  property  the  patri- 
mony of  the  Empress  Helena,  of  the  patrician 
Lateranus,  and  hence  called  St.  John  Lateran, — 
a building  that,  for  many  centuries,  was  the  res- 
idence of  the  pope,  and  equally  famous  for  the 
councils  held  there.  These  churches  were  the 
property  of  the  emperor,  or  rather  of  the  gov- 
ernment, and  there  is  no  evidence  that  they 
were  ever  conveyed  to  any  ecclesiastical  person. 
He  encouraged  the  erection  of  houses  of  wor- 
ship in  many  parts  of  the  empire,  and  in  his 
and  in  the  reign  of  subsequent  emperors,  vast 
many  heathen  temples  were  consecrated  to 
Chistian  worship  ; all  of  which  were  the  proper- 
ty of  the  government.  These  edifices  were  most- 
ly city  churches,  and  their  situation  throws  but 
little  light  on  their  then  condition  in  rural  dis- 
tricts. Of  this  I will  soon  speak.  The  whole 
histoiy  of  the  appointing,  disposing  and  restor- 
ing of  bishops,  at  Constantinople,  shows  that 
the  church  buildings  belonged  to  the  govern- 
ment. It  will  be  said,  in  opposition  to  this, 
that  the  Council  of  Antioch,  344,  determined 
the  question  in  favor  of  the  bishops.  Any  one 
that  will  examine  the  24th  and  25th  canons  of 
that  council  will  be  satisfied  that  they  have  no 
reference  to  real  estate  ; only  the  money  and 
oblations  of  the  worshipers.  Should  any  one 
quote  the  instance  of  St.  Ambrose,  refusing  to 
yield  up  the  use  of  the  church  in  Milan  to  the 
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Emperor  Valentinian  ; I reply,  it  was  a rash 
exception  to  a general  rule,  and  furnishes  no 
proof  as  to  the  ownership  of  the  property. 

The  nobility  and  landholders  were  encour- 
aged to  build  parish  churches.  St.  Chrysostom 
one  day  seeing  in  church  a large  number  of  per- 
sons who  were  extensive  owners  of  land  in  the 
country,  (A.  D.  400,)  in  his  sermon,  most  earn- 
estly exhorted  them  to  erect  churches  on  their 
possessions,  for  the  use  of  the  peasantry.  ‘^Tell 
me  not  that  it  will  cost  too  much.  Build  at 
first  but  a house  or  hall.  Tour  successor  will 
enlarge  it,  adding  ornaments  and  beauty,  pillars 
and  porticos.  Ought  not  every  landlord  to 
build  a church,  install  a teacher  and  co-operate 
with  him  ?” 

So,  owners  of  property  were  stimulated  to 
erect  suitable  buildings  in  the  country,  and 
they  owned  them.  That  this  matter  might  be 
properly  arranged  and  disorder  prevented,  and 
controversy  between  the  bishop  and  nobles 
avoided,  the  Emperor  Justinian,  in  the  year  541, 
by  the  26th  Novel,  I think — I have  quoted  from 
memory — settled  the  whole  question  of  church 
building,  in  rural  districts  or  parishes. 

Whoever  should  build  a church  and  furnish 
it  with  a competent  endowment,  the  bishop 
should  dedicate  it,  and  it  should  come  under 
the  jurisdiction  and  administration  of  the  ordi- 
nary, the  patron  and  his  heirs  for  ever  having 
the  right  to  appoint  the  clergyman,  and  if  un- 
objectionable as  to  learning  and  piety,  the  bish- 
op was  bound  to  install  him.  This  is  the  origin 
of  Advoiusons.  The  pandects  of  that  emperor 
and  the  civil  law  prevailed  through  that  empire, 
and  this  regulation  was  received  in  most  places; 
and,  as  I have  shown,  was  transplanted  even  to 
England.  The  coming  of  the  Lombard  and 
other  Northern  nations  into  Italy,  prevented  the 
general  adoption  of  that  law  in  the  country,  or 
rather,  in  the  subsequent  confusion  of  events, 
it  was  interrupted  or  broken  up,  and  ecclesias- 
tical persons  did  own  church  property. 

I will  cite,  in  this  place,  to  show  how  exten- 
sively the  laws  of  Justinian  were  followed  and 
obeyed.  That  the^Council  of  Toledo,  653,  and 
of  Arles,  813,  made  decrees  in  conformity  with 
his  regulations;  that  the  right  of  nomination  of 
the  priest  should  remain  in  the  founder  of  the 
church. 

After  the  final  dissolution  of  the  Roman  em- 
pire, and  the  governments  of  Europe  became 
formed,  they  were  all  established  on  the  princi- 
ple of  union  between  the  church  and  state. — 
The  government  gave  full  protection  to  the 
clergymen,  and  gave  the  full  administration  of 
church  property  to  the  hierarchy.  The  vast  a- 
mount  of  real  estate  held  by  religious  persons, 
in  England,  before  the  Relormation,  was  held 
by  religious  houses — Abbeys,  Monasteries,  <fcc., 
— and  the  titles  to  these  were  in  the  abbot  and 
his  company,  and  the  prior  and  his  religious  as- 
sociates the  monks.  They  had  vast  landed  es- 
tates and  they  held  their  lands  from  the  king, 
as  feudal  lords;  and  it  was  from  this  right  of 
domain  the  abbots  held  seats  in  the  parliament; 
whereas,  the  bishops  held  merely  as  spiritual 
lords. 


Without  going  more  particularly  into  histori- 
cal recitals,  which  would  be  too  tedious  and  im- 
proper for  this  place,  I have  come  to  the  con- 
clusion, that  it  has  not  been  the  doctrine,  nor 
discipline  of  the  Roman  church,  that  the  bish- 
op should  own  the  church  buildings  and  lands 
in  his  diocese,  either  in  fee  simple  or  as  trustee; 
that  generally,  the  absolute  title  has  been  in  the 
government,  the  founder,  or  the  parish  priest  or 
incumbent,  while  the  administration  and  visita- 
tions of  the  church  were  in  the  ordinary. 

In  this  country,  the  government  is  entirely 
separated  from  the  state.  The  public  cannot 
own  the  lands  and  houses  of  our  numerous  re- 
ligious denominations;  and  as  it  is  improper 
that  they  should  remain  in  private  hands,  or  in 
private  trust,  all  that  government  can  do  is  to 
provide  ample  facilities  to  each  sect  or  society, 
to  form  incorporations  for  the  purpose  of  hold- 
ing and  managing  their  temporal  concerns. 

The  Catholic  bishops  will  retain  the  right  of 
appointing  the  pastors  of  the  churches,  or  they 
can  withhold  them,  and  will  retain  the  entire 
spritual  administration  of  all  the  parishes  in 
their  jurisdiction.  This  is  all  that  is  necessary. 

I will  now  make  two  more  quotations  on  the 
subject,  from  a book  of  the  highest  authority 
in  that  church  : “ Corpus  Juris  Canonica,” 

printed  in  1614,  part  second,  chap.  10  : 

“ All  churches  already  built,  or  which  are 
daily  building  in  various  places,  must,  in  con- 
formity with  certain  canons,  be  placed  under 
the  control  of  the  Bishop  in  whose  territory 
(diocese)  they  are  built.” 

And  again,  chap.  18: 

“ No  layman  shall  assume  possession  of 
churches  or  church  property  ; otherwise,  let 
him  be  excommunicated,  as  ordained  by  blessed 
Alexander.” 

These  two  questions  lay  down  the  dogmas 
of  that  church,  in  language  as  strong  as  can  be 
found  in  their  ancient  decrees,  with  a very  few 
exceptions.  These  canons  do  not  ordain  that 
the  title  of  the  church  edifice  shall  be  placed  in 
the  ordinary,  either  in  fee  or  in  trust.  The 
spiritual  control  is  all  that  is  necessary  to  ful- 
fil the  canon.  The  ownership  is  one  thing,  and 
right  of  superintendence  and  control,  is  another. 
If  our  laws  should  allow  the  Bishop  to  own  all 
the  churches  in  his  diocese,  and  then  his  church 
giving  him  absolute  right  of  appointing  and 
stationing  all  the  clergy,  he  will  have  a more 
absolute  authority  in  his  jurisdiction  than  they 
have  in  Europe.  They  would  be  under  no 
check  or  restraint  from  any  source.  Whereas, 
in  the  governments  where  church  and  state  are 
united,  they  are  under  the  control  of  established 
laws.  The  clergy  of  that  denomination  should 
not  ask  us  to  allow  them  to  exercise  greater 
power  over  their  members  than  is  extended  to 
them  in  papal  countries. 

It  is  true  that  the  cannons  of  that  church  for- 
bid laymen  to  possess  ecclesiastical  property. — 
As  our  laws  recognize  no  order  of  clergy  dis- 
tinct from  the  people,  we  cannot  listen  to  the 
proposition.  It  will  be  found  a difficult  task  to 
convince  Americans  that  a layman  may  not  be 
I as  honest  as  a priest,  and  may  be  a steward  of 
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God,  equally  faithful  and  conscientious  as  those 
ordained  to  the  ministry  ; and  certainly  as  ca- 
pable of  dispensing  the  temporalities  of  a reli- 
gious society. 

Thus,  after  lurning  the  subject  over  in  my 
mind,  I have  come  to  the  conclusion  that  there 
is  no  insuperable  objection  that  should  prevent 
the  societies  of  that  denomination  from  incor- 
porating under  our  law.  In  those  countries 
where  laymen  have  had  the  possession  of  their 
churches  no  difficulty  has  been  experienced. — 
There  are  laymen  in  all  societies  as  true  to 
their  faith  as  the  clergy,  and  in  whose  hands 
the  interest  of  the  church  will  be  safe. 

Although  canons  require  the  churches  to  be 
under  the  administration  of  the  ordinary,  that 
church  has  found  no  difficulty  in  submitting  to 
a different  practice  in  fact — and  under  our  law 
they  will  maintain  the  spiritual  administration 
— and  if  a church  refuse  to  obey  the  Bishop 
they  will  cease  to  be  Catholics.  The  ecclesias- 
tical corporations  of  the  Episcopal  church  in 
England,  as  I have  shown,  are  radically  dif- 
ferent from  our  religious  incorporations  ; but  in 
this  country  they  have  found  no  difficulty  in 
having  their  churches  held  by  lay  trustees. 

The  passage  of  this  law  will  be  but  the  com- 
mencement of  future  legislative  investigation  of 
the  whole  question  of  church  tenures.  Protes- 
tant as  well  as  Catholic  will  be  awakened  to  the 
questions  of  securing  their  ecclesiastical  pro- 
perty in  conformity  to  their  creeds ; and  I 
think  many  will  demand  laws  for  attaining  that 
end.  As  the  value  of  such  property  increases, 
donors  will  enquire,  shall  this  edifice  be  con- 
verted to  inculcating  a faith  utterly  at  war  with 
what  I believe  to  be  a vital  doctrine  ? Shall 
men  come  in  who  have  no  faith  or  a heretical 
faith,  and  vote  away  my  church  ? Shall  Uni- 
tarians be  allowed  to  convert  a Trinitarian  edi- 
fice to  their  use,  as  has  been  often  done  in  Mas- 
sachusetts 1 You  remember  that  Cotton  Mather 
wrote  a history  of  Harvard  University,  which 
had  been  founded  by  the  hard  earnings  and 
liberality  of  our  New  England  ancestors.  At 
the  end  ^of  the  history  he  appended  a latin 
prayer,  in  which  he  besought  God  that  there 
might  as  soon  be  found  a wolf  in  Eng- 
land, or  a serpent  in  Ireland,  as  an  Arian  or 
Arminian,  in  Harvard.  In  less  than  a hundred 
years  that  noble  endowment,  worth  more  than 
$5,000,000,  was  in  the  hands  of  none  but  Uni- 
tarians and  Arminians.  Strange  mutability  of 
human  opinions  1 

Shall  we  adopt  a system  whereby  we  shall 
endeavor  to  bind  posterity  to  our  creeds  and 
confessions  of  faith?  Let  the  next  legislature, 
which  we  are  told  is  to  be  eminently  American, 
have  the  honor  and  labor  of  settling  that  ques- 
tion. For  one  I am  willing  that  posterity  shall 
inherit  our  institutions  untrammeled.  If  they 
are  disposed  to  apostatize  and  turn  heritics,  we 
cannot  prevent  it  by  law.  And  which  denom- 
ination shall  complain?  Suppose  that  a ma- 
jority of  the  society  of  the  Dutch  Deformed 
Church  in  the  city  of  New  York  should  be- 
come Congregationalists,  who  shall  complain? 
If  their  property  is  secured  by  proper  trusts  it 


will  revert  or  go  to  those  that  remain  true  to 
the  doctrines.  If  it  is  unprovided  for  let  go 
according  to  the  decision  of  Dr.  Bullion’s  case. 

So  a Baptist  church  may  become  a Methodist 
or  Unitarian,  or  a Catholic  or  Episcopal.  One 
denomination  has  as  good  an  opportunity  to 
make  converts  as  the  other.  As  1 am  suppos- 
ing, I will  imagine  another  change  still  more 
improbable.  Suppose  that  it  should  in  process 
of  time  please  the  taste  of  the  clergyman  and 
members  of  Trinity  Church  in  New  York,  about 
which  we  had  so  many  discussions  this  winter, 
to  commence  the  practice  of  intoning  and  sing- 
ing prayers,  and  the  officiating  minister  should 
turn  his  face  to  the  altar,  that  it  should  be 
thought  that  candles  should  be  more  in  harmo- 
ny with  the  scene,  statues  and  pictures  and  con- 
fessionals should  add  to  the  beauty  of  the 
splendid  edifice,  and  in  short,  schism  should  be 
deplored,  unity  sought  for  with  the  real  Apos- 
tolic Church  of  Iiome — Archbishop  Hughes 
could  not  complain  of  a law  which  might  place 
at  the  disposal  of  his  church  ten,  fifteen  or 
twenty  millions  of  dollars,  as  it  has  been  va- 
riously spoken  of  by  Senators.  Such  a suppo- 
sition will  open  the  eyes  of  the  Senator  from 
the  4th,  and  lead  to  inquiry:  what  would  be- 
come of  that  vast  amount  of  property?  The 
New  York  lawyers  are  acute,  and  they  know 
that  all  is  safe;  they  know  whether  Lord  Corn- 
bury’s  lease  and  the  adverse  possession  of  sev- 
enty,years  gives  a valid  trust  to  the  Episcopal 
denominations;  or  if  not  they  know  what  deeds 
of  solemn  trust  make  their  title  sure. 

According  to  the  decisions  of  the  ‘court  in  the 
case  of  Dr.  Bullion,  I understand  that  a corpo- 
ration formed  under  one  general  law  is  very 
much  like  a bank,  or  railroad,  or  turnpike  cor- 
poration— a mere  civil  corporation  of  which  all 
the  members  of  the  society  are  corporators. — 
All  that  the  trustees  have  to  do  is  to  hold  and 
manage  the  property,  and  of  course  have  no 
control  over  questions  of  faith,  or  what  kind  of 
doctrine  shall  be  taught  on  the  premises,  and  if 
the  society  see  fit  to  employ  one  clergyman  or 
another,  it  is  not  a matter  under  their  control. 

I make  these  imaginary  cases,  aDd  present 
these  views  of  the  law,  to  call  the  attention  of 
the  Senate  and  the  public  generally  to  the  true 
situation  of  our  ecclesiastical  institutions,  that 
they  may  decide  between  our  present  statutes 
and  the  propriety  of  forming  a thorough  and  a 
well  digested  code  of  laws  regulating  the  sub- 
I ject,  and  securing  to  each  denomination  their 
property  in  accordance  with  the  faith  and  dis- 
j cipline  of  each,  and  defining  distinctly  the  kind 
of  trusts  and  conveyances  that  will  secure  the 
funds  and  real  estate  of  each.  All  denomina- 
tions and  sects  are  alike  interested  in  this  dis- 
cussion. 

The  manner  in  which  I have  argued  this  mat- 
ter will  appear  strange  to  some,  I am  aware; — 
but  those  who  will  reflect  on  what  has  been 
elicited  in  this  debate,  will  find  hints  and  allu- 
sions that  it  will  be  well  for  the  people  of  this 
commonwealth  to  duly  consider. 

But  it  is  time  to  close.  I shall  weary  your 
patience.  I had  many  other  authorities 
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•which  I should  have  been  much  pleased  to 
quote,  and  other  points  on  my  notes — but  I will 
forbear. 

Allow  me,  however,  before  I take  my  seat,  to 
lift  my  voice  of  warning  against  bringing  theo- 
logical questions  and  points  of  faith  into  the 
political  arena.  History  shows  the  bitterness 
and  acrimony  of  such  religious  struggles.  Our 
country  has  exhibited  a happy  instance  of  re- 
ligious peace  and  harmony.  Seldom  since 
the  institution  of  our  government  have  religious 
feuds  and  questions  entered  into  political  can- 
vasses. 

Any  denomination  that  pushes  their  members 
into  such  a struggle  will  retire  with  defeat  and 
damage.  And  I prophecy  that  any  political 
party  that  endeavors  to  succeed,  by  appealing 
to  the  religious  prejudices  of  any  class  of  our 
citizens,  will  deeply  regret  their  own  folly,  and 
the  mischief  it  brings  upon  our  peaceful  and 
happy  country.  Politics  that  array  one  denom- 
mination  against  another  all  good  men  should 
deeply  deplore.  It  will  be  a kind  of  political 
warfare  we  have  never  seen,  and  bitter  animos- 


ities will  be  engendered  that  will  disturb  the 
very  foundations  of  society,  in  which  all  our  in- 
stitutions will  suffer. 

All  good  and  true  men,  of  all  sects  and  forms 
of  religion,  and  those  who  are  not  in  connection 
with  any,  are  laboring  for  the  same  happy  and 
glorious  end,  the  welfare  and  happiness  ot  man- 
kind in  this  life,  and  an  immortality  of  bliss. — 
Political  strife  cannot  produce  the  peaceable 
fruits  of  righteousness. 

As  I have  been  somewhat  liberal  in  my  cita- 
tions from  the  ancients,  allow  me  to  conclude 
with  the  words  ot  one  whose  piety  and  elo- 
quence is  the  common  property  of  Christianity 
and  revered  by  all.  In  speaking  of  opponents 
and  unbelievers,  Chrysostom  says: 

“They  are  to  be  conquered  more  by  our  con- 
duct than  by  our  words.  The  proper  and  effec- 
tual weapon  to  be  used  is  a holy  life.  They 
may  hear  our  words,  but  they  will  see  our 
works.  If  you  say  our  religion  is  a religion 
of  love,  and  at  the  same  time  render  evil 
for  evil,  how  can  they  have  confidence  in  your 
faith?” 


